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Pursuant to N.C. R. Civ. P. 65 and N.C. Gen. Stat. § 1-485, Plaintiffs hereby move for a
preliminary injunction (1) barring Defendants from administering, preparing for, or moving
forward with the 2022 primary and general elections for the U.S. House of Representatives using
the 2021 congressional redistricting plan; and (2) setting forth a remedial process to create a new
plan that complies with the North Carolina Constitution, including a court-ordered remedial plan
if the General Assembly fails timely to enact a new plan that comports with the North Carolina
Constitution. In support of this motion, Plaintiffs state as follows:

INTRODUCTION

Partisan gerrymandering, where partisan mapmakers manipulate district boundaries to
predetermine the outcome of elections before anyone casts a ballot, erodes the integrity of our
democracy by diluting the voting power of certain citizens based on their party affiliation, past
votes, and political beliefs. It is also incompatible with the North Carolina Constitution. By
predetermining election outcomes, partisan gerrymandering violates the Free Election Clause’s
guarantee that elections shall be conducted “to ascertain, fairly and truthfully, the will of the
people—the qualified voters.” Common Cause v. Lewis, No. 18-CVS-014001, 2019 WL 4569584,
at *109-110 (N.C. Super. Ct. Sep. 3, 2019) (quoting Hill v. Skinner, 169 N.C. 405, 415, 86 S.E.
351, 356 (1915)); see also Decl. of Lalitha Madduri (“Madduri Decl.”), Ex. A, Order Granting
Mot. for Prelim. Inj. at 7, Harper v. Lewis, No. 19-CVS-012667 (N.C. Super. Ct. Oct. 28, 2019)
(“Harper I’) (same). And by reducing the voting power of citizens based on ideological and
partisan differences, partisan gerrymandering is irreconcilable with the North Carolina
Constitution’s guarantees that the State shall not deny to any person the equal protection of the
laws, see N.C. Const., art. I, § 19, and that the State shall not punish citizens based on their speech

or expression, see id., art. I, §§ 12, 14.



The General Assembly’s new congressional plan (the “2021 Plan™) violates the
constitutional rights of millions of North Carolina citizens. This is one of the most closely divided
states in the country. But as Plaintiffs’ expert testimony makes abundantly clear, the 2021 Plan is
engineered to guarantee that Republicans will win 10 or 11 of North Carolina’s 14 congressional
seats in nearly every conceivable political environment. Indeed, Democrats would need to win the
statewide popular vote by an astonishing 7 percentage points to win just salf of North Carolina’s
congressional districts. The 2021 Plan, by design, ensures that the will of North Carolina voters
will never truthfully be reflected in the state’s congressional delegation.

This Court’s immediate intervention is required to avoid irreparable injury to millions of
North Carolina voters. As a three-judge panel of this Court explained in 2019 in granting a
preliminary injunction against use of the gerrymandered 2016 congressional plan, “[t]he loss to
Plaintiffs’ fundamental rights guaranteed by the North Carolina Constitution will undoubtedly be
irreparable if congressional elections are allowed to proceed under” gerrymandered districts.
Harper I, slip op. at 14. And that deprivation of fundamental rights “outweighs the potential
harm[s]” likely to be identified by the Legislative Defendants here, such as “disruption, confusion,
and uncertainty in the electoral process for them, candidates, election officials, and the voting
public.” Id. at 15. Now, as then, preliminary injunctive relief is necessary to ensure that North
Carolina administers its congressional elections under a map that ensures that elections fairly and

truthfully reflect the will of the people.



FACTUAL BACKGROUND

A. The General Assembly repeatedly enacts extreme gerrymanders.

North Carolina is one of the most closely divided states in the country. Nevertheless, over
the past decade, the General Assembly has repeatedly enacted extreme gerrymanders that
guarantee an overwhelming majority of safe Republican seats in the General Assembly and in
Congress. As a result of these unlawful gerrymanders, “[t]he voters of this state, since 2011, have
been subjected to a dizzying succession of litigation over North Carolina’s legislative and
Congressional districts in state and federal courts.” Common Cause, 2019 WL 4569584, at *1.

The General Assembly repeatedly gerrymandered North Carolina’s congressional districts
following the 2010 decennial census. A three-judge federal district court struck down the 2011
congressional map as racially gerrymandered in violation of the Fourteenth Amendment’s Equal
Protection Clause and ordered the General Assembly to draw a remedial map. See Harris v.
McCrory, 159 F. Supp. 3d 600, 604-05 (M.D.N.C. 2016). The General Assembly then illegally
gerrymandered the remedial plan (the “2016 Plan”), prompting a three-judge panel of this Court
to issue a preliminary injunction barring use of that plan. See Harper 1, slip op. at 18; infra pp. 4-
5.

The General Assembly repeatedly gerrymandered North Carolina’s state legislative
districts as well. A three-judge federal district court held that the 2011 state legislative maps
enacted by the General Assembly were racially gerrymandered in violation of the Fourteenth
Amendment’s Equal Protection Clause. Covington v. North Carolina, 316 F.R.D. 117, 124-25
(M.D.N.C. 2016), aff’d 137 S. Ct. 2211 (2017). And a three-judge panel of this Court later held
that the remedial legislative districts drawn by the General Assembly after Covington were

unlawful partisan gerrymanders. See Common Cause, 2019 WL 4569584, at *3.



B. The Harper I court preliminarily enjoins use of the 2016 plan in advance of
the candidate filing period, finding it to be an extreme partisan gerrymander.

On September 27, 2019, the same Plaintiffs here filed a lawsuit challenging the 2016 Plan
as an extreme partisan gerrymander in violation of the Free Elections Clause, Equal Protection
Clause, and Free Speech and Assembly Clauses of the North Carolina Constitution. Harper I, slip
op. at 1. A three-judge panel was appointed days later, and the plaintiffs promptly moved for a
preliminary injunction. /d. at 2. The Harper I court ordered expedited briefing, ensuring that it
would resolve the plaintiffs’ motion for preliminary relief in advance of the December 2, 2019
commencement of the candidate filing period for the 2020 congressional primaries. /d.

On October 28, 2019, the court granted a preliminary injunction barring use of the 2016
Plan in the 2020 elections. /d. at 18. The court held that the plaintiffs were likely to succeed on the
merits of their claims that the 2016 Plan, designed to “give a partisan advantage to 10 Republicans
and 3 Democrats,” violated the Free Elections Clause, Equal Protection Clause, and Freedom of
Speech and Assembly Clauses. Id. at 13-14. It further held that “[t]he loss to Plaintiffs’
fundamental rights guaranteed by the North Carolina Constitution will undoubtedly be irreparable
if congressional districts are allowed to proceed under the 2016 congressional districts.” /d. at 14.
And the court explained that this harm to North Carolina voters outweighed potential concerns
about “disruption, confusion, and uncertainty in the electoral process.” Id. at 15.

In mid-November 2019, the General Assembly enacted a remedial plan. The court sua
sponte enjoined the candidate filing period pending its review of that remedial map. Madduri Decl.,
Ex. B, Order Enjoining Filing Period at 1-2, Harper v. Lewis, No. 19-CVS-012667 (N.C. Super.
Ct. Nov. 20, 2019). At a hearing on December 2, 2019, the court declined to resolve whether the
2019 Plan was constitutional. See Madduri Decl., Ex. C, Hr’g Tr. at 7:23-8:8, Harper v. Lewis,

No. 19-CVS-012667 (N.C. Super. Ct. Dec. 2, 2019) (“Harper I Summ. J. Hr’g Tr.”). In doing so,



the court expressed its “fervent hope that the past 90 days” since the filing of the Harper I case
would become “a foundation for future redistricting in North Carolina and that future maps are
crafted through a process worthy of public confidence and a process that yields elections that are
conducted freely and honestly to ascertain fairly and truthfully the will of the people.” Id. at 9:3-
8.

C. Legislative defendants enact another extreme gerrymander.

North Carolina gained a fourteenth congressional seat following the 2020 census after
seeing its population grow by 9.5% over the previous decade. See North Carolina: 2020 Census,
U.S. Census Bureau (Aug. 25, 2021).! Several of the most populous counties in the state have
grown even more rapidly: Wake County grew by 22.6%, Mecklenburg by 20.3% Durham by
18.4%, and Guilford by 9.7%. Overall, more than 78% of North Carolina’s population growth
came from the Triangle area and the Charlotte metro area. Madduri Decl., Ex. G, Expert Rep. of
Christopher Cooper at 8 (“Cooper Rep.”).

On August 12, 2021, the House Committee on Redistricting and the Senate Committee on
Redistricting and Elections adopted criteria to guide the enactment of new maps. While the adopted
criteria provide that “[p]artisan considerations and election results data shall not be used in the
drawing of districts in the 2021 Congressional, House, and Senate plans,” they freely permitted
the use of “local knowledge of the character of communities and connections between
communities,” as well as “[m]ember residence.” Madduri Decl., Ex. D, House Committee on
Redistricting & Senate Committee on Redistricting and Elections, Criteria Adopted by the
Committees (Aug. 12, 2021) (the “2021 Adopted Criteria”). Unlike the 2016 criteria, which

provided that “[r]easonable efforts shall be made not to divide a county into more than two

! Available  at  https://www.census.gov/library/stories/state-by-state/north-carolina-population-change-
between-census-decade.html.



districts,” Madduri Decl., Ex. E, Joint Committee on Redistricting, 2016 Contingent Congressional
Plan Committee Adopted Criteria (the “2016 Adopted Criteria”), the 2021 Adopted Criteria
contained no similar limitation. See 2021 Adopted Criteria at 1-2. The 2021 Adopted Criteria were
otherwise materially identical to the 2016 Adopted Criteria.

On October 6, 2021, legislators began drawing potential maps for consideration by the
House and Senate Committees. Despite Harper I’s admonition to use a transparent process that
would follow the adopted criteria and eschew the use of election data, the process that followed
was designed to produce another partisan gerrymander. Legislative Defendants sought to instill
public confidence in that preordained result by requiring legislators to draw and submit maps using
software on computer terminals in the redistricting committee hearing rooms. Madduri Decl., Ex.
F, Hearing Before the House Committee on Redistricting, 2021 Leg., 155th Sess. 3:1-20 (N.C.
2021) (statement of Rep. Destin Hall, Chairman, H. Comm. on Redistricting) (“Oct. 5, 2021 H.
Redistricting Comm. Hr’g Tr.”). According to Defendant Hall, Chairman of the House
Redistricting Committee, North Carolinians could be confident in the process because that
software did not include political data, and the House and Senate Committees would only consider
maps drawn and submitted on the software. Oct. 5, 2021 H. Redistricting Comm. Hr’g Tr. at 52:3-
8.

But there was an obvious and intentional loophole that rendered that supposed restriction
meaningless. Legislators asked Chairman Hall if the Committees would prevent legislators from
simply bringing prohibited political data—or maps drawn by political consultants using prohibited
political data—with them into the map-drawing room. Chairman Hall responded that the
Committees did not intend to prevent this practice, and made clear that he interpreted the 2021

Adopted Criteria to allow the use of political data in the drawing of maps so long as the data were



not loaded onto the computer terminals.

CHAIRMAN HALL: And on these computers in this room, you essentially are

bound by that criteria because there is no racial data or election data that’s loaded

into these computers.

REPRESENTATIVE HARRISON: But it seems like if you come in, and you might

have the material with you, it might not be actually loaded in the software, but you

might actually have [it] with you. I just didn’t know if there was some way to

enforce that, or how you plan to do that?

CHAIRMAN HALL: I don’t plan to search every member who comes into this

committee room, nor do I want to do that . . . So, you know, members . . . are free

to handle those issues as they see fit, but they will follow the criteria in the sense

that that data is not in these computers.

Oct. 5, 2021 H. Redistricting Comm. Hr’g Tr. at 52:18-53:13 (emphasis added); see also id. at
66:11-66:16 (Representative Reives asserting that this process “sounds [like] an easy get around,
in a legal sense, around the criteria that we’ve set up”); id. at 66:17 (Chairman Hall responding: “I
don’t think I have the ability to police members of this committee, nor do I want to . .. I know I’'m
not going to bring in a map and sit down and draw it, but you know, the reality is, we’re elected
officials.”).

Various legislators proposed solutions like not allowing legislators to have maps with them
at the computer terminals or requiring members to disclose if they were copying maps drawn by
external political consultants. /d. at 54:21-25, 67:25-68-3. Chairman Hall rejected these proposals.
Id. at 55:4-6, 68:4-25; see also id. at 70:2-7 (Chairman Hall: “I think it ultimately results in the
best path forward to just say, you know, look folks, the map you draw has got to be the one that
you do in here and nowhere else. And that’s up to the members and their integrity as to how they
want to handle that.”). And he tacitly acknowledged that legislators had already been presented

with maps drawn by outside political consultants. /d. at 61:19-23 (Representative Hawkins: “I

want to make sure that there have been no maps drawn outside of this building that any of us have



been privy to. Can we say that unequivocally that that’s been the case?”); id. at 61:24-62:2 (“I
can’t speak for other members of this committee. What I’ll say is that I have not contributed to the
drawing of any map, at all.”).

Legislative Defendants also held public hearings to discuss the map-drawing process
primarily in Republican counties while carefully avoiding more heavily Democratic areas. And
they ignored public testimony submitted during these hearings that would have resulted in fair
representation for North Carolinians. For example, residents in the Sandhills overwhelmingly
asked that their communities be united in one congressional district centered in Cumberland
County. Cooper Rep. at 8. But the 2021 Plan disregards this request by dividing the Sandhills
communities among three different congressional districts, diluting their influence and further
inhibiting the ability to coalesce around preferred candidates.

This process predictably resulted in the Republican-controlled Redistricting Committees
choosing a map that produced 10 safe Republican seats, 3 safe Democratic seats, and 1 competitive
seat. See Cooper Rep. at 1. The 2021 Plan was voted out of the Senate Committee as Senate Bill
740 on November 1. It was then voted out of the House Committee on November 3. The full Senate
and House passed the 2021 Plan on November 2 and November 4, respectively, on strict party-
line votes. See Charles Duncan, Redistricting in NC: New Maps Approved, Favoring GOP,
Spectrum News 1 (Nov. 4, 2021).2

D. The 2021 Plan packs and cracks Democratic voters in every district.

The 2021 Plan meticulously packs and cracks Democratic voters in each and every

district—without exception. Dr. Christopher Cooper, the Robert Lee Madison Distinguished

2 Available at https://spectrumlocalnews.com/nc/charlotte/politics/2021/11/04/redistricting-in-n-c---new-
maps-approved--favoring-gop.



Professor of Political Science and Public Affairs at Western Carolina University, describes the
packing and cracking in his expert report. Dr. Cooper has been a professor at Western Carolina
University since 2002 and is an expert in North Carolina’s elections, political geography, and
political history. Dr. Cooper was accepted as an expert in Common Cause v. Lewis, where the court
found his analysis “persuasive” and gave it “great weight.” Common Cause, 2019 WL 4569584,
at *17, 433
Congressional District 1

Legislative Defendants drew District 1 to be a safe Republican seat while undermining
Democratic voting strength in the neighboring District 2—the predecessor of which was a
Democratic-leaning seat represented by Congressman G.K. Butterfield. District 1, which is mostly
comprised of District 3 in the 2019 Plan, receives nearly all of Pitt County’s Democratic VTDs
from Congressman Butterfield’s former district (District 1 under the 2019 Plan), including the

entire city of Greenville as shown below.

3 The images reproduced below from Professor Christopher Cooper’s Expert Report show each district’s

boundaries and the partisanship of its VTDs using a composite of the results of the 2020 North Carolina Attorney
General and 2020 North Carolina Labor Commissioner races, with darker blue shading for the VTDs that voted more
heavily Democratic, darker red for VTDs that voted more heavily Republican, and lighter shading for VTDs that were
closer to a tie—with the shading adjusted for the VTD’s population.
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The upshot of Legislative Defendants’ engineering is a safe Republican seat where
Democratic voters have no meaningful chance of electing the candidate of their choice. The PVI*
of this district is R+10 and no Democratic member of Congress represents a district that leans so
heavily Republican. Cooper Rep. at 8.

Congressional District 2

District 2 was a Democratic district under both the 2016 and 2019 Plans. The 2021 Plan
significantly improves Republicans’ voting strength in the district by removing the Democratic
stronghold of Greenville from Congressman Butterfield’s district and placing it into the new
District 1. Legislative Defendants further undermined Democratic voting strength in this district
by expanding the boundaries of its predecessor westward, stretching nearly 200 miles from the

east to encompass the Republican strongholds of Caswell and Person Counties. In addition to

4 PVI refers to the Cook Political Report’s Partisan Voting Index, a standard bipartisan metric of the expected

“lean” of a district using a composite of past elections. Cooper Rep. at 4.

10



producing a clear partisan shift toward Republicans, “the district is difficult to understand from a
communities of interest perspective,” as it “no longer includes any of Pitt County nor the campus
of East Carolina University, which provided much of the economic engine of the [predecessor]
district, and now stretches from the Albemarle Sound to the Raleigh Durham-Chapel Hill MSA.”

Id. at 10. Dr. Cooper concludes that the new district “splits communities in important ways.” /d.

CD'11 Caswell Person

Gmnﬁle

Burlington

CD4

ol

Legislative Defendants succeeded in eliminating a Democratic district: While the prior
congressional district in this area had a D+12 PVI, making it a safe Democratic seat, the PVI of
the new District 2 is “even.” Id. at 10.

Congressional District 3

Ignoring the repeated calls of constituents to place the competitive Sandhills region in a
single congressional district, the 2021 Plan splits it across Districts 3, 4, and 8. The plan creates a
safe Republican seat in District 3 by combining the eastern part of the region with counties along

the southeastern coastline. /d. at 12. The eastern boundary hews around the relatively Democratic
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city of Jacksonville, which is instead placed in District 1 where its residents have no realistic

prospect of electing a Democratic candidate.
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District 3 is indeed a safe Republican seat: The PVI of District 3 is R+10 and Donald Trump
won the district with more than 58% of the vote in 2020. /d. at 12.
Congressional District 4
Legislative Defendants likewise engineered District 4 to be a safe Republican seat that
destroys the voting power of Democrats in Cumberland County—home to Fayetteville and Fort
Bragg. District 4 combines the Democratic stronghold of Cumberland County with
overwhelmingly Republican counties of Johnston and Harnett. The district also picks up

Republican VTDs in Wayne County. /d. at 12.
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As expected, the new District 4 is a Republican district. District 4 has a PVI of R+5, and

Donald Trump won 53% of the vote in the 2020 Presidential Election. /d. at 4, 14.
Congressional District 5

District 5 is the result of flagrant packing and cracking of Democratic voters in the largest
Democratic stronghold in the state—Wake County. The 2021 Plan packs these voters by creating
a single, safe Democratic district—District 5—out of most of Wake County, including all of its
most Democratic VTDs. It then splits the remaining Wake County Democratic voters into two
neighboring districts to dilute their power: Voters in Cary and Apex are packed into the safe
Democratic District 6, which contains heavily Democratic Orange and Durham Counties, while
the remaining population is roped into the overwhelmingly Republican District 7, which stretches
west across the state to pick up heavily Republican Randolph County and parts of Davidson and
Guilford Counties. Wake County is split between three districts, “despite the fact that there is no

population-based reason to divide” it three times. Id. at 3; see also id. at 16, 18, 20.
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